
418:8
. I

10

11

14

20

21

12

16

15

13

22

23

27

25

17

18

24

19

26

4

2

3

5

6

9

8

7

COMMISSIONERS
KRISTIN K. MAYES ¢ CHAIRMAN
GARY PIERCE
PAUL NEWMAN
SANDRA D. KENNEDY
BOB STUMP

IN THE MATTER OF THE FORMAL
COMPLAINT OF ACCIPITER
COMMUNICATIONS, INC., AGAINST
VISTANCIA COMMUNICATIONS, L.L.c.,
SHEA SUNBELT PLEASANT POINT, L.L.C.,
AND COX ARIZONA TELCOM, LLC 0

In a Procedural Order dated February 12, 2009 ("2/12/09 Procedural Order"), Cox Arizona

Telkom, LLC ("Cox") was ordered to De-privilege documents, and to remove duplicative

documents, that it had listed on its privilege log and submitted for in camera review. Attached to

this filing is a modified privilege log prepared in a good faith effort to comply with the 2/12/09

Procedural Order.

documents identified on the modified privilege log to the Administrative Law Judge. Finally, Cox

will be providing the De-privileged documents to Commission Staff

As a matter of policy, Cox asserts the attorney-client privilege over communications and

other documents involving legal counsel that are undertaken in the furtherance of giving or

providing legal advice. As set forth more fully in its briefing of February 23, 2007, and March 21,

2007, regarding the attorney-client privilege, Cox objects that its privileged communications are

being subject to scrutiny in a proceeding that is based on a third-party complaint filed against Cox

that Cox has settled with the complainant.

COX'S REVISED SUBMISSION OF PRIVILEGED DOCUMENTS FOR IN CAMERA

REVIEW IN RESPONSE TO PROCEDURAL ORDER DATED FEBRUARY 12, 2009

BEFORE THE ARIZONA CORPORATIOn
F , go a 78 g \;.4

Moreover, in conjunction with this filing, Cox is submitting the privileged
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1 To defend itself against Staff's untiled claims for fines and other penalties, and to rebut

2 assertions by Staff that Cox created and proposed the private easement arrangement at issue here -

3 - assertions which are clearly unfounded given undisputed evidence presented at hearings on this

4 matter confirming that the developer proposed the private easement arrangement to Cox based on

5 form documents that it purchased from an out-of-state attorney -- Cox has been forced to proffer

6 testimony of in-house counsel and business personnel that Staff now claims constitutes a waiver of

7 the privilege. Cox's proffered testimony -- which was entirely consistent with the documents and

8 the developer's testimony -- showed that Cox had originally prepared traditional agreements, that

9 the developer rej ected the traditional agreements and presented Cox with agreements based on a

10 private easement arrangement, and that the developer and its legal counsel assured Cox that the

l l private easement arrangement had been found legal elsewhere.

12 Staff has asserted that Cox's proffered testimony waived the attorney-client privilege under

13 the holding ofState Farm Mai. Auto. Ins. Co. v. Lee,199 Ariz. 52, 13 P.3d 1169. As Cox set forth

14 more fully in its briefing,State Farm held only that waiver occurs where a party "assert[s] that it

15 acted after investigating the law and reaching a well-founded belief that the law permitted the

16 action it took." Id at 60, 13 P.3d at 1177. Cox here has stated the very opposite: that it did not

17 conduct an independent investigation of the law but, instead, relied on assurances from the

18 developer that the private easement arrangement had been found lawful. Certainly, privileged

19 documents that have no bearing on any supposed "investigation of law" by legal counsel cannot,

20 by any stretch of the imagination, be considered waived underState Farm.

21 Despite its belief that it has not waived the attorney-client privilege over the documents on

22 its privilege log, Cox, in good faith, did not object to Staffs request and the March 27, 2008

23 Procedural Order that it submit all of the privileged documents on its log for in camera review.

24 Accordingly, Cox made a good faith submission for in camera review, which was subsequently

25 revised based on additional Procedural Orders.

26 Now, however, the 2/12/09 Procedural Order objects that Cox's fulsome submission for in

27 camera review contains duplicative documents. Cox informs the ALJ that, in order to avoid any
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objections by Staff that Cox had not fully complied with an in camera review, Cox submitted to

the ALJ the privilege log that it had produced to Staff, as well as all documents over which it had

asserted the privilege and listed on the privilege log. Such documents were necessarily

duplicative, because as is expected of parties when gathering documents for litigation, Cox had

gathered documents from many different employees who were involved in the matter, many of

whom had documents that were identical or nearly identical to documents collected from other

employees. Because identical or nearly identical documents were gathered from different sources

at Cox's offices, the privilege log produced to Staff (and, thus, submitted to the ALJ) contains

multiple entries for what are essentially identical documents. But the documents themselves are

not duplicative documents in that they bear different production numbers and, as such, Cox

understood that those documents were required to be listed separately on the privilege log.

The 2/12/09 Procedural Order also objects to the listing as privileged of certain unspecified

documents that included legal counsel. Cox informs the ALJ that, in order to avoid arguments

from Staff that Cox had waived the privilege by producing documents involving legal counsel -- a

concern which is well founded given the history of this case -~ Cox asserted the privilege over all

documents involving legal counsel that could in any way be asserted to relate to the furtherance of

giving or receiving legal advice. Cox believes that its decisions regarding listing of privileged

documents were appropriate and made in good faith.

Although Cox disagrees with the 2/12/09 Procedural Order, Cox has made additional, good

faith efforts to address this privilege dispute in this filing and related submissions. Thus, without

waiving the attorney-client privilege as to those documents over which Cox continues to assert the

privilege, Coxmakes a revised submission for in camera inspection.

First, Cox hereby submits for in camera review a revised privilege log (attached as Exhibit

A hereto) with the corresponding privileged documents. In accordance with the instructions of the

2/12/09 Procedural Order that "no documents or communications [be] needlessly duplicated in the

submission," Exhibit A does not contain an entry for each numbered document over which Cox is

asserting the privilege. Rather, without waiving the privilege over duplicate documents bearing

3
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14

different production numbers, Exhibit A attempts to list only one numbered document for each

"document or communication" over which Cox asserts the privilege. Also, the 2/12/09 Procedural

Order requires a chronological listing, but since many documents contain multiple email

communications bearing different dates, a chronological listing of the separate emails contained

within each document would result in different entries for any given document being scattered

throughout the log. Accordingly, for the convenience of the ALJ, Exhibit A lists only documents,

not each separate email within a document, but identities the number of emails contained within

the document.

Second, Cox is providing the Administrative law Judge with copies of the documents

identified in the attached privilege log.

Third, Cox will produce to Staff those documents that are being De-privileged in

accordance with the instructions of the 2/1/209 Procedural Order. By De-privileging documents

under order of the Commission, Cox does not waive the privilege as to other documents over

which it continues to assert the privilege.

RESPECTFULLY SUBMITTED this let day of June, 2009.

Cox ARIZONA TELCOM, LLC.

By
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Michael W. Patten
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
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and

William J. Maledon
Dawn L. Dauphine
OSBORN MALEDON, P.A.
2929 North Central Ave., Suite 2100
Phoenix, Arizona 85012

Attorneys for COX Arizona Telkom, LLC

Original and 13 copies of the foregoing
filed this 1st day of June 2008 with:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
this 1st day of June 2008 to:

Sarah Harpring, Esq.
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Maureen A. Scott, Esq.
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Ernest G. Johnson
Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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William D. Cleaveland
David Miles, PLLC
560 West Brown Road, Third Floor
Mesa, Arizona 8521 l
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Michael M. Grant, Esq
Gallagher & Kennedy
2575 East Camelback Road
Phoenix, Arizona 85016
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